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 1.  TIME:  9:00   CASE#: MSC12-00247 
CASE NAME: HARRY BARRETT VS. CASTLE PRINCIPLES 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT 
FILED BY CASTLE PRINCIPLES LLC 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 

  

 2.  TIME:  9:00   CASE#: MSC15-00035 
CASE NAME: MARK SPANTON VS. JILL SHAUGHNESSY 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY MARK SPANTON 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 

  

 3.  TIME:  9:00   CASE#: MSC15-00051 
CASE NAME: 49er COMMUNICATIONS INC. VS. TOWER WORKS INC. 
HEARING ON MOTION FOR SANCTIONS FOR FAILURE TO COOPERATE IN DISCOVERY 
FILED BY 49er COMMUNICATIONS, INC. 
* TENTATIVE RULING: * 
 
Continued to 4/27/17, 9AM, Dept. 9, to be heard at same time as Issue Conference.  
Appearance required at that time. 
 

  

 4.  TIME:  9:00   CASE#: MSC15-00305 
CASE NAME: SMITH VS. SMITH 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY MARLENE SMITH 
* TENTATIVE RULING: * 
  

 Plaintiff Marlene Smith’s motion for leave to file a Second Amended Complaint is 

granted.  It is a rare case in which denial of leave to amend can be justified.  If the motion to 

amend is timely made and the granting of the motion will not prejudice the opposing party, it is 

error to refuse permission to amend and where the refusal also results in a party being deprived 

of the right to assert a meritorious cause of action, it is not only error but an abuse of discretion.  

See Morgan v. Superior Court (1959) 172 Cal.App.2d 527, 530.  While there are disputed facts 

about the timeliness of the fraudulent transfers of property at issue in the amendment, Plaintiff 

contends they were made in 2014 and 2015, and she didn’t know about them until after this 

action was filed.  This court must honor the truth of those allegations at this stage.  Hence the 

motion was made timely.  There is no trial date and hence no foreseeable prejudice to 
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Defendants from the amendment.  As to the merits of the causes of action, those are better 

resolved on a demurrer or motion for judgment on the pleadings. See Atkinson v. Elk Corp. 

(2003) 109 Cal.App.4th 739, 760 (“we believe that the better course of action would have been 

to allow [the plaintiff] to amend the complaint and then let the parties test its legal sufficiency in 

other appropriate proceedings”). 

 

  

 5.  TIME:  9:00   CASE#: MSC15-00412 
CASE NAME: JODR, INC. VS. SAFARIANS 
HEARING ON MOTION FOR DECLARATORY RELIEF TO RELEASE MECHANIC'S LIEN 
FILED BY ELEEZEH SAFARIANS 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of counsel for moving party. 
 

  

 6.  TIME:  9:00   CASE#: MSC15-01512 
CASE NAME: CONTRA COSTA VS. MUIR ONCOLOGY 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY MUIR ONCOLOGY IMAGING AND TREATMENT CENTER 
* TENTATIVE RULING: * 
 
Hearing dropped by Court.  Notice of Settlement filed. 
 

  

 7.  TIME:  9:00   CASE#: MSC15-02155 
CASE NAME: FAED VS. ANTHONY 
HEARING ON MOTION FOR NEW TRIAL ON ISSUES OF DAMAGES 
FILED BY LINDA ANN ANTHONY 
* TENTATIVE RULING: * 
 
The Motion for New Trial is denied based on the numerous reasons articulated in 
Plaintiff’s Opposition. 
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 8.  TIME:  9:00   CASE#: MSC16-01473 
CASE NAME: JONES VS. SELECT PORTFOLIO 
HEARING ON MOTION RE NOT FILING AN OPPOSITION TO DEFENDANT’S DEMURRER 
FILED BY DAVID JONES 
* TENTATIVE RULING: * 
 
 Plaintiff moves for relief from default under section 473 of the Code of Civil Procedure, 
subdivision (b).  The motion is denied.  Defendant’s request for judicial notice is granted. 
 
 If this tentative ruling is contested, a personal appearance by plaintiff’s counsel of record 
shall be required.  An appearance by CourtCall, or a special appearance by counsel not of 
record, shall not be allowed. 
 
 No Excusable Neglect.  Plaintiff’s attorney argues that he mistakenly believed he could 
file a second amended complaint in lieu of an opposition to defendant’s demurrer.  However, 
this argument is not supported by an accompanying declaration.  Further, plaintiff offers no legal 
argument explaining why this was an excusable mistake: the governing statute provides that a 
party’s initial pleading may be amended only once without leave of court.  (Code Civ. Proc., 
§ 472, subd. (a).) 
  
 SAC Not Filed.  The Court must note a factual inaccuracy in plaintiff’s unverified motion.  
Plaintiff asserts that “Plaintiff filed the Second Amended Complaint, which was stricken for it was 
filed without the leave of court.”  (Motion, page 2, lines 2-3.)  This is not accurate.  The Court’s 
docket does not reflect that a second amended complaint was filed and stricken.  Plaintiff 
appears to mean that, on some unspecified date prior to the hearing on the demurrer, plaintiff’s 
counsel submitted a second amended complaint for filing, but the filing clerk rejected it.  
However, even this is not clear: the proposed second amended complaint provided to the Court 
is dated April 3, 2017 — a date after the date on which the pending motion was filed.  (See, 
Notice of Errata, filed on 4-4-17.) 
 
 This detail is important, because it bears on plaintiff’s excusable neglect argument.  
If plaintiff’s second amended complaint was submitted and rejected before an opposition to the 
demurrer was due, plaintiff could still have filed the opposition — or at least sought an extension 
of the time to do so.  If the second amended complaint was submitted after an opposition was 
due, it was untimely, and plaintiff has offered no excuse for such untimeliness.  (Code Civ. 
Proc., § 472, subd. (a) [voluntarily amended complaint due “no later than the date for filing an 
opposition to the demurrer”].) 
 
 Right to Further Amend.  Plaintiff’s excusable neglect argument also suffers from a 
conceptual flaw.  Plaintiff appears to acknowledge that, despite a detailed ruling on the 
deficiencies in the original Complaint, plaintiff filed a First Amended Complaint that was equally 
deficient: plaintiff still failed to adequately allege a single viable cause of action.  Plaintiff does 
not address the question of why plaintiff would have been entitled to yet another opportunity to 
amend, had he timely requested the opportunity. 
 
 Oral Testimony.  The motion is ambiguous as to whether plaintiff intends to try to 
submit the oral testimony of plaintiff’s counsel at the hearing on the motion.  (See, Motion, 
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page 2, lines 17-19 [“Plaintiff respectfully requests to allow his attorney(s) to appear in person 
before this court to explain the reasons for not filing an opposition”].)  The Court exercises its 
discretion not to allow such oral testimony, because plaintiff has not explained why the pertinent 
procedural facts could not have been adequately established by way of a supporting 
declaration.  (See, Cal Rules of Court, rule 3.1306, subd. (a) [“[e]vidence received at a law and 
motion hearing must be by declaration or request for judicial notice without testimony or cross-
examination, unless the court orders otherwise for good cause shown”].  See also, Eddy v. 
Temkin (1985) 167 Cal.App.3d 1115, 1120-21 [court has discretion to refuse oral testimony].)  
Further, plaintiff has failed to file and serve a request to present oral testimony that complies 
with the California Rules of Court.  (See, Cal Rules of Court, rule 3.1306, subd. (b).) 
 

  

 9.  TIME:  9:00   CASE#: MSC17-00465 
CASE NAME: RODDA VS. VIDOSH 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY RODDA ELECTRIC, INC. 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to 5/17/17 at 9:00 a.m. in Dept. 9. 
 

  

10.  TIME:  9:00   CASE#: MSN17-0455 
CASE NAME: CLAIM OF SIENNA ALTOMARE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Petition to compromise the minor’s claim is granted.  The amount of the settlement appears 
reasonable in view of the fact the minor had very little medical treatment and has made a total 
recovery from accident.  The Court has signed the Order approving the compromise and Order 
for deposit of the funds which may be picked up from the Clerk D.9. 
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11.  TIME:  9:00   CASE#: MSN17-0585 
CASE NAME: N.Y. VS. SAN RAMON VALLEY U.S.D. 
HEARING ON PETITION FOR WRIT OF MANDAMUS 
FILED BY ATTY. FOR PETITIONER 
* TENTATIVE RULING: * 
 
             Petitioner, N.Y.’s, Petition for Writ of Mandamus to Overrule San Ramon Valley Unified 
School District’s Decision is denied.  

 Petitioner, a high school student campaigning for Senior ABS President, made a 
campaign video to promote his candidacy.  Based on hearsay statements contained in 
Respondent’s Opposition, some students and parents found the video offensive.  As a result of 
posting the video, Petitioner was removed from his position as Junior Class President, 
suspended from the Leadership Class, and his candidacy for senior president was 
withdrawn.  Petitioner seeks an order compelling the School District to set aside its decisions. 

            As set forth below, Petitioner has not met the requirements for writ relief and the Court 
cannot grant the petition as presented.  However, it appears the District made its decisions 
without fully considering whether or not Petitioner’s First Amendment constitutional rights had 
been violated. Thus an issue to be resolved is whether the video constituted protected speech 
and whether or not Respondent’s disciplinary action violated Petitioner’s 1st Amendment 
constitutional rights.  
   
 Therefore, the Court’s ruling does not preclude remedies set forth in Education Code 

§ 48950(b):  “A pupil who is enrolled in a school at the time that the school has made or 

enforced a rule in violation of subdivision (a) may commence a civil action to obtain appropriate 

injunctive and declaratory relief (CCP 525)  as determined by the court.”  The Court shares 

Petitioner’s concern that time is of the essence and encourages Petitioner to take advantage of 

the Court’s expedited procedures. 

            First, Petitioner has not identified the ministerial duty the District has failed to perform as 
required by a traditional writ of mandamus. “A writ of mandate may be issued by any court to 
any inferior tribunal, corporation, board, or person, to compel the performance of an act which 
the law specially enjoins…”  (Code Civ. Proc., § 1085.)  “The petitioner must demonstrate the 
public official or entity had a ministerial duty to perform, and the petitioner had a clear and 
beneficial right to performance. [Citations.]”  (California Public Records Research, Inc. v. County 
of Yolo (2016) 4 Cal.App.5th 150, 177.)  “A ministerial duty is an act that a public officer is 
obligated to perform in a prescribed manner required by law when a given state of facts exists.” 
(People v. Karriker (2007) 149 Cal.App.4th 763, 774.)   
  
 Although Education Code § 48950 states that the school district “shall” not make or 
enforce a rule subjecting a high school pupil to disciplinary action based solely on conduct that 
is speech, it does not create a mandatory or ministerial duty, for the District to perform in a 
particular manner.  “Even if mandatory language appears in [a] statute creating a duty, the duty 
is discretionary if the [public entity] must exercise significant discretion to perform the duty.” 
(California Public Records Research, Inc. v. County of Yolo (2016) 4 Cal.App.5th 150, 178.  
The school district has significant discretion in the performance of the duty set forth in Section 
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48950. A ministerial duty is an act that must be performed under a certain set of circumstances 
and in a specific manner. (California Correctional Peace Officers Assn. v. State Personnel Bd. 
(1995) 10 Cal.4th 1133, 1148.)  Mandate will not lie to compel a governmental body to exercise 
discretion in a particular manner.  (People v. Karriker (2007) 149 Cal.App.4th 763, 774.)    
 
 Secondly, an administrative writ pursuant to Cal. Code of Civil Procedure § 1094.5 is not 
available. An administrative mandamus is akin to an appeal in a civil action.  A petitioner is 
essentially “appealing” from an administrative adjudicatory decision.  The writ is issued “for the 
purpose of inquiring into the validity of any final administrative order or decision made as the 
result of a proceeding in which by law a hearing is required to be given, evidence is required to 
be taken, and discretion in the determination of facts is vested in the [decision-maker.]”(Code 
Civ. Proc., § 1094.5.)   
 
 There is no was no decision resulting from an adjudicatory or quasi-adjudicatory 
proceeding where evidence was required to be taken. Here, Petitioner was called in the 
Principal’s office.  If a hearing is not legally required, review by administrative mandamus is 
unavailable.  Petitioner maintains he was interrogated by the administrators, so this constituted 
a “hearing.” “Whether this constituted a hearing or merely an investigation is not important, as 
section 1094.5 is applicable only when a hearing and the taking of evidence among other things 
are required. (Keeler v. Superior Court of Sacramento County (1956) 46 Cal.2d 596, 599.)      
Neither by statute nor by its own rules was such a hearing required. 
 
 Furthermore, even if this were considered a required hearing, Petitioner has not 
presented the administrative record.  In a mandamus proceeding, the ultimate question is 
whether the agency's action was arbitrary or capricious. (Shapell Industries, Inc. v. Governing 
Board (1991) 1 Cal.App.4th 218, 233.)  The court needs the administrative record to make this 
determination. “[W]here the court has no administrative record, it cannot weigh the evidence. 
Nor may it decide the sufficiency of the evidence supporting the administrative decision.”  
(Ocheltree v. Gourley (2002) 102 Cal.App.4th 1013, 1017.)   
  
 Finally, Petitioner failed to exhaust his administrative remedies.  “It is well settled as a 
general proposition that a litigant will not be afforded relief in the courts unless and until he has 
exhausted available administrative remedies.” (In re Strick (1983) 148 Cal.App.3d 906, 911.)  
   
 Petitioner maintains there were no administrative remedies to exhaust.  However, 
San Ramon Unified School District submitted it policy for complaint resolution. The District’s 
Board Policy No. AR 1321.1, entitled “Complaints Concerning School Personnel,” provides a 
process for leveling complaints against school personnel, ending with a review by the Board of 
Education.  (Steele Decl., Exh. J.)  Where an administrative remedy is provided, this remedy 
must be sought and exhausted before the court will act.  (California Correctional Peace Officers 
Assn. v. State Personnel Bd. (1995) 10 Cal.4th 1133, 1148.)   
 
Objections to Declaration of Ross Pytlik 

1. Objection 1—Overruled. 
2. Objection 2—Sustained. Hearsay 
3. Objection 3—Overruled. 
4. Objection 4—Moot.  Ex parte hearing concluded. 
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5. Objection 5—Moot.  Ex parte hearing concluded. 
6. Objection 6—Sustained. Speculative.  Lacks personal knowledge. 
7. Objection 7—Sustained.  Lacks foundation. 
8. Objection 8—Overruled.  
9. Objection 9—Sustained.  Argumentative. 
10. Objection 10—Overruled. 
11. Objection 11—Overruled. 
12. Objection 12—Overruled.  
13. Objection 13—Sustained.  Personal opinion. 
14. Objection 14—Sustained.  Argumentative. 
15. Objection 15—Moot.  Ex parte hearing concluded. 

 
Objections to Allegations in the Petition  
 The court declines to rule on objections to the allegations. 
 

 

 


